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IMPERaARNENGIE

The contents of this presentation are
Intended for general information only and
should not be construed or relied upon as
legal advice nor as a legal opinion on any
specific facts or circumstances. If you need
legal advice concerning your specific
circumstances, please consider contacting
Kaufman & Canoles.
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kaufCAN.com
attorneys at law
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Context /' Background

 On October 6, 2010 the SBA issued a final rule (which
became effective February 4, 2011) providing for a new set-
aside program for federal contracts for women-owned small
businesses (WOSBS)

« This means that, in conjunction with other legislation
passed last year (the Small Business Jobs Act of 2010),
there is now a level playing field between WOSB set asides
and other government contracting programs:

— HUBZone

— Service Disabled Veteran- Owned (except VA)
- 8(a)

— WOSB / EDWOSB

KAUFMAN &CANOLES kaufCAN.com
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Context /. Background, cont.

 For more than 15 years, the federal government has
had a statutory goal of awarding 5% of federal
contracts to Women-Owned Small Businesses
(WOSBSs)

« However, by 2000 - 5 years after first enactment of the
5% statutory goal — WOSBs were only receiving 2.3%
of the $200 billion in federal government contracts
awarded annually
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Context / Backaround (‘cont:

* In an attempt to attain the statutory goal of awarding 5% to
WOSBSs, in 2000 (as one of his lasts acts in office) President
Clinton signed the Women’s Equity in Contracting Act

— The Act directed SBA to study and identify those
Industries in which WOSBs were underrepresented and
also authorized contracting officers to restrict
competition (“set aside”) to WOSBs in those identified
Industries

« Although there is a long and torrid history of SBA’s
Implementation of these regulations, including the 2007
draft regulations which would have limited WOSBs to
competing for engraving and kitchen cabinet
manufacturing (along with a handful of other industries), a
Final Rule was finally issued on October 7, 2010 (nearly 10
years after the Act was initially passed)
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Overview of WOSB/EDWOSB RULE

 Broadly, the new rule implementing the WOSB program
Identifies 83 industries in which WOSBs are
underrepresented or substantially underrepresented (more
about that distinction shortly)

 Requirements for the new Program include:

— For WOSBs: Must be not less than 51% owned by one
or more women and the management and daily business
of the concern is “controlled” by one or more women

— For EDWOSBs: Must be not less than 51% owned by
one or more women who are “economically
disadvantaged” AND who “control” the management
and daily business of the concern

KAUFMAN &CANOLES kaufCAN.com
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Unhderrepresented vs.
Substantiallv Underrepresented

Limited to 83 Industries (NAICS codes)

e Where women are “Substantially Underrepresented” or “Underrepresented” in Federal
Government Contracting

Substantially Underrepresented - 38 Codes available to WOSB &
EDWOSB’s — Some examples:

e Chemical Product Manufacturing Medical Equipment Manufacturing
e Office Furniture Manufacturing Accounting, Tax, Legal Services
e Public Relations Services Waste Treatment & Disposal

Underrepresented - 45 Codes Available to only EDWOSB’s — Some
examples:

e Residential Building Construction Utility System Construction
e Facilities Support Services Computer Systems Design
e Office Administration Services Business Support Services
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Underrepresented vs:
Substantially' Underrepresented, cont.

 The SBA designates industries “underrepresented” or
“substantially underrepresented” based upon a 2007 study
conducted by the RAND organization (the RAND Report)
which outlined underrepresentation as a “disparity ratio.”

« An industry is NOT underrepresented if it has a disparity
ratio of 1.0 because women-owned firms in that industry are
awarded contracts in the same proportion as their
representation in that industry.

 An industry is “underrepresented” if the disparity ratio is
between 0.5 and 0.8. An industry is “substantially
underrepresented” if the disparity ratio is below 0.5.
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REGUIEMENINOIRW OSB!

EPDWOSBISEITASIHES

« Contracting officers may set aside contracts for WOSBs and
EDWOSBs if they meet the following requirements:

WOSB Set Aside EDWOSB Set Aside
Industries f* NAICS code assigned to * NAICS code assigned to solicitation,
solicitation, IFB or quote is in an IFB or quote is in an industry
industry in which WOSBs are in which WOSBs are
substantially underrepresented underrepresented
(38 4-digit NAICS designated) (45 4-digit NAICS designated)
Rule of two | Contracting officer has reasonable * Contracting officer has reasonable
expectation that 2 or more expectation that 2 or more
WOSBs will submit an offer EDWOSBs will submit an offer
Award * Anticipated award price including options does not exceed the statutory
price thresholds of $6.5M for manufacturing or $4M for other contracts
*NOTE: This amounts were increased from $5M and $3M, respectively, by FAR
Interim Rule 19.1505 ¢ Set Aside Procedures (published and effective April 1, 2011)

KAUFMAN ¢
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REGUIEMENTSHOMANVOSBanG
EPDWOSBISEl=asidesy conts

 This can be confusing — Make sure that you understand the
difference:

— A EDWOSB (by definition) is also a WOSB so it can submit an
offer for both EDWOSB and WOSB set asides (this means for
industries where women owned businesses are
underrepresented AND for those industries where women
owned businesses are substantially underrepresented)

— A WOSB is NOT a EDWOSB and can ONLY submit offers for
WOSB set-asides (this means only for industries where
women owned businesses are substantially underrepresented)
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ENQIRINTNIREGUIEM ENISHOIAVOSES

* Must meet small business size standard for primary NAICS
code AND specific contract (13 C.F.R. 121 Small Business
Regs)

« Atleast 51% unconditionally and directly owned by women
who are U.S. citizens (more to come)

 Control (more to come)

— The woman must manage the day-to-day operations
— The woman must make the long-term decisions for the
business

« A woman must hold highest officer position and work at the
business full-time during normal working hours (more to
come)

* No required minimum amount of time the business has
been operational
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ENGIRINNREGUILEMENTISHOIERVWOSES

« Same requirements as WOSBs (on previous slide) PLUS:

— Personal net worth (assets minus liabilities) is LESS than
$750,000 EXCLUDING:

 Ownership in WOSB/EDWOSB

 Ownership in primary personal residence

* Income reinvested or used to pay taxes of business
 Funds reinvested in IRA or other retirement account*

» Transferred assets within two years if to or on behalf of
immediate family member for select purposes**

* Must be IRA or other official retirement account that is unavailable until
retirement age without significant penalty

** Select purposes are for that individual's education, medical expenses
or other essential support or to a family member in recognition of
special event
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ElgipilyIREGUIEM ENTSHOIRERWOSEBSHCONI:

 Adjusted gross income (AGI) average over three years is
$350,000 or LESS excluding:

— Income reinvested or used to pay taxes of business

— If AGIl averaged over 3 years preceding certification exceeds
$350,000, SBA will presume that you are not economically

disadvantaged

« Fair market value of all assets (including primary residence
and value of the business concern) is $6 million or less

excluding:

— Only assets excluded are funds being invested in IRA or
other official retirement account

KAU F M A N "/; CA N O I_ES kaufCAN.com

attorneys at law



ElgipilyIREGUIEM ENTSHOIRERWOSEBSHCONI:

« When married, you must submit separate financial
iInformation for your spouse, unless you are legally
separated. So, BOTH of you must submit a Form 413
“Personal Financial Statement”

« SBA may consider a spouse’s financial situation in
determining a woman'’s access to credit and capital if:

— the spouse has arole in the WOSB/EDWOSB (eg.
Officer, employee, director)

— the spouse has lent money to or provided financial

support (including credit or guarantee of loan) to the
business.

— both spouses are in same or similar line of business and
businesses share names, websites, equipment and
employees
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OWhHESHIPIREGUINEMENRLS

 For Partnerships, at least 51% of each class of
partnership interest must be “unconditionally
owned” by one or more women, AND the
ownership must be reflected in the Partnership
Agreement

« A Corporation must have at least 51% of each
class of voting stock outstanding and 51% of the
aggregate of all stock outstanding
“unconditionally owned” by one or more women

KAUFMAN &CANOLES kaufCAN.com
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OWhHESHIPIREGUIEMENRTLST CONIE

+ “Unconditional Ownership” means that the ownership must
not be subject to any:

— Conditions;
— Executory Agreements (such as Stock Options);
— Voting Trusts; or

— Other arrangements that could potentially cause ownership
benefits to go to another individual

* In determining “unconditional ownership” any unexercised
stock options (or similar agreements) held by the woman
will be DISREGARDED, but any unexercised stock options
(or similar agreements) held by any other individual or
entity will be treated as having been EXERCISED.
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Control Reguirements

* Like the 8(a) Program and SDVO Program, a
woman (or women) are required to “control” the
WOSB or EDWOSB as follows:

— For WOSBs: Must be not less than 51% owned by one
or more women and the management and daily business
of the concern is “controlled” by one or more women

— For EDWOSBs: Must be not less than 51% owned by
one or more women who are both “economically
disadvantaged” and who “control” the management and
daily business of the concern
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Control Reqguirements; cont.

13 C.F.R. 127.202 defines “Control”

— The management and daily business operations of the
concern must be controlled by one or more women.
This means that “both the long-term decision making
and the day-to-day management and administration of
the business operation must be conducted by one or
more women”

— A woman must also hold the highest officer position in
the concern (usually President or Chief Executive
Officer) and must have managerial experience of the
extent and the complexity needed to run the concern
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Control Requirement, cont.

« 13 C.F.R. 127.202 defines “Control”

— The woman who holds the highest officer position must
manage the concern on a full-time basis, must devote
herself full-time to the concern during normal working
hours, and must not engage in outside employment that
prevents her from devoting sufficient time and attention
to daily business

— Finally, awoman who is manager need not have the
technical expertise or required license to engage in the
fundamental activities of the concern, but, she must still
“control” the concern (i.e., she must demonstrate that
she has ultimate managerial/supervisory control over
those who have the license/expertise). However, if a man
has the license, he may be found to control the concern.
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Important Resources

« Read the WOSB Federal Contract program
regulations in the Federal Register

— You can find the regulations at
http://www.sba.gov/sites/default/files/files/201
0-25179.pdf

« Read the WOSB Compliance Guide

— It contains detailed information about the o
program, eligibility requirements and more Ovosm Proca

Semsall Entity Compliance Gud to the WOSE Frogramn

— You can find the Compliance Guide at S

Ak s o 3 g e o N0 P, Ackikag
i £ g e -

www.sba.gov/wosb: e

* Under “WOSB Program Information,” click on
“Compliance Guide for the WOSB Program”
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5 Steps to Participate in

a WOSB Program

e Read the WOSB Federal Contract program, the
I&eqlgral Register and the WOSB Compliance
uide

e Register in Central Contractor Registration (CCR)
as WOSB or EDWOSB

°523 2y a2 {.! Qa DSYGS&NIf
btain an account if you do not already have
one

e Go to the WOSB program repository and upload
/ categorize all required documents

e Represent your status in Online Representations
and Certifications Application (ORCA) .



Register in CCR as WOSB
or EDWOSB

What is the Central Contractor
Registration (CCR)?

CCR is an online government-

maintained database of
companies wanting to do
business with the Federal
Government available at

https://www.bpn.gov/ccr/def

ault.aspx
What do | need to do in CCR?

To be eligible for a WOSB or
EDWOSB set-aside you must

check the WOSB or EDWOSB

box, as appropriate

You must meet all of the
requirements of a WOSB or
EDWOSB to check the box

Central Contractor Registration
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Login System (GLS)

To participate in the WOSB P e — p— o
program, you must have a e N m— :
GLS account:

If you already have an
account, log into your
account at:
https://eweb.sba.gov/gls

If you do not have an
account:

Go to the same web
address as above

[ £ A C)‘[ 2y
F2NJ D[ { ¢
information on how t
request an account
D2 (2 awSld
l'aSNJ L5€¢ U2
account

Then, log into your
GLS account

O Ho

p—
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Represent Your Status in

ORCA

What is the Online
Representations and
Certifications Application
(ORCA)?

ORCA is the primary Government
repository for contractor
submitted representations and
certifications required for the
conduct of business with the
Government available at:
https://orca.bpn.gov

What do | to do in ORCA?

Prior to submitting an offer for a
WOSB or EDWOSB contract, you
must represent your status in
ORCA.
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Upload Documents to

WOSB Repository

Self Certification

PR WSIAAGSNI AY {
Currfent 8(a) certification, if Log-In System (GLS) with
applicable DUNS and EIN
A completed, signed copy of the Upload completed, signed
WOSB or EDWOSB

WOSB or EDWOSB Program
certification (SBA Form No. 2413
or 2414)

Program certification (SBA
Form No. 2413 or 2414 )

Third Party Certifications

Update Central Contractor
Registration (CCR)
registration

A copy of the joint venture
agreement, if applicable

. Update Online
Any additional documents as Representations and

requested by SBA in writing in Certifications Application

the event of a program (ORCA)
examination or protest.



Third-Party Certification

None approved yet. 3 . Q
A list of approved Third Party -

—
Certifiers will be maintained at - b"
ww.sba.gov/WOSB ' -

Federal agency, State Has established, written policies:
government, or national certifying staff training, conflict of interest
entity approved by the SBA determination process,

confidentiality agreement, written

A nonprofit entity ¢ with staff and certification process, etc.

experience in certification
Must conduct due diligence -
determine if a conflict of interest
exists

Must advise applicants that they Must retain all WOSB/EDWOSB
may obtain WOSB or EDWOSB documentation for a period of six

ce;‘;tificatii:pn, at no cost, through (6) years from the date of initial
selr-certitication certification, as well as any
Must make a new certification recertification.

determination on an annual basis .
. Cannot allow Applicants to
in order for WOSBs or EDWOSBs withdraw or modify supporting

to remain certified documents once submitted .

Is an independent contractor and
not an Agent of the SBA


http://www.sba.gov/WOSB

Self Certification

WOSB +

Copies of birth certificates, Naturalization
papers, or unexpired passports for women
owners

A copy of WOSB Program Certification (SBA Form No. 2413)
Copy of joint venture agreement, if applicable

For limited liability companies:
Articles of organization or formation + amendments +
Operating agreement and amendments
For corporations:
Articles of incorporation + amendments;
By-laws + amendments;

All issued stock certificates, including the front and back
copies, signed in accord with by-laws

Stock ledger and Voting agreements, if any

For partnerships, the partnership agreement + amendments

Doing Business As certificate(s)

SBA Form 413, Personal
Financial Statement, for each
woman claiming economic
disadvantage

Copy of the WOSB Program
Certification ¢ EDWOSBs
instead of the WOSB Program
Certification(WOSBs (SBA Form
No. 2414)

WOSB




SBA Form 2413

Sample Questions

The woman who holds the highest officer position does not engage in outside
employment that prevents her from devoting sufficient time and attention to the daily
affairs of the concern to control its management and daily business operations.

C YesC No

If a partnership, the partnership agreement evidences that one or more women serve
as general partners, with control over all partnership decisions.
C Yes C No

If a limited liability company, the articles of organization and any amendments, and
operating agreement and amendments evidence that one or more women serve as
management members, with control over all decisions of the limited liability company.
C Yes C No

No males or other entity exercise actual control or have the power to control the
concern.

C YesC No
SBA, in connection with an examination or protest, has not issued a decision currently
in effect finding that this business concern does not qualify as a WOSB. .

C YesC No



WOSB Program

Repository

' Review: Contracting officers can set Contracting officers/specialists

aside requirements for competition solely required to review eligibility ;
amongst WOSBs or EDWOSBs documents prior to contract awar

Has to submit a status protest to the
SBA if info is missing from the
repository.

To achieve specified small business goals
(e.g., 5% of federal procurements
awarded to qualified WOSBs)

In industries designated by SBA as
substantially underrepresented by WOSBs

If there is reasonable expectation that
two or more WOSBs will submit offers at
a fair and reasonable price

If the anticipated contract award price

does not exceed $6.5 million for WQOSBscan authorize access to
manufacturing contracts and $4 million specific contracting officers or
for all other contracts (including all contract specialists for specific

options). solicitations for a 90 -day period
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ATIITAEN

 What is “Affiliation” and why does it matter?
— One of the biggest issues we deal with
— Particularly with Protests (more to come on Protests)

* In set-aside programs (i.e., procurements where
size matters) — such as the new WOSB program —
affillation matters because if the SBA finds that
you are “affiliated” with another entity, it is going
to ADD their annual receipts (or employees,
depending upon size standard) to yours to
determine whether you are “small” and therefore
eligible for the set-aside procurement

KAUFMAN &CANOLES

kaufCAN.com
attorneys at law



ATHlIaen, Cont:

* Under the “General Principles of Affiliation” set
forth in the SBA Regulations, businesses are
“affiliates” of each other when one controls or
has the power to control the other, or a third party
or parties controls or has the power to control
both. 13 C.F.R. § 121.103(a)

« Importantly, it does not matter whether control is
exercised, so long as the power to control exists

KAUFMAN &CANOLES kaufCAN.com

attorneys at law



VWaVSTateSBANCaRHING PATHIIANeN

 There are very specific SBA regulations
that deal with the following types of
affiliation:

— 1) stock ownership;

— 2) common management or “identity of
interest’’;

— 3) the “newly organized concern” rule; and,

— 4) the “ostensible subcontractor” rule

KAUFMAN &CANOLES kaufCAN.com

attorneys at law



STIOCKCOWNELSHIP/OPHONRS

* As with the WOSB program, when
considering size and affiliation, SBA
considers stock options, agreements to
merge, and similar agreements to have a
present effect on the power to control a
concern.

 This means that SBA treats such options,
agreements to merge, and similar
agreements as though the rights have
already been granted or as though the
options have been exercised

KAUFMAN &CANOLES kaufCAN.com

attorneys at law



Commontviahagement

« Affiliation arises where one or more
officers, directors, managing members, or
partners who control the board of
directors and/or management of one
concern also control the board of
directors or management of one or more

other concerns

KAUFMAN &CANOLES

kaufCAN.com
attorneys at law



[0 ENUYAGIRINTEREST

« Affiliation may arise among two or more persons
with an “identity of interest”

« Individuals or concerns that have identical or
substantially identical business or economic
Interests may be treated as one party with such
Interests aggregated
— Examples:

 Family members
* Individuals or concerns with common investments

- Concerns that are economically dependent through
contractual or other relationships

« SBA’s determination of aggregation can be
rebutted by a showing that the interests are, in
fact, separate

KAUFMAN &CANOLES

kaufCAN.com
attorneys at law



NEWIVOLG AN ZEWEONCENN

- Affiliation may arise where:

— former officers, directors, principal stockholders, managing members,
or key employees of one concern organize a new concern;

— in the same or related industry or field of operation;
— serve as the new concern’s officers, directors, principals
stockholders, managing members, or key employees; AND

— The one concern is furnishing or will furnish the new concern with
contracts, financial or technical assistance, indemnification on bid or
performance bonds, and or other facilities whether for a fee or
otherwise

« A concern may rebut such an affiliation determination by
demonstrating a “clear line of fracture” between the two concerns

A “key employee” is an employee who, because of their position,
has a critical influence in or substantive control over the
operations or management of the concern

KAUFMAN &CANOLES

kaufCAN.com
attorneys at law



@StensiblerSupRConTaciorRRUIE

 An Contractor and its “Ostensible Subcontractor” are treated as
joint venturers (and therefore affiliates) for size determination
purposes

e An “Ostensible Subcontractor” is:

— A subcontractor who performs primary and vital requirements of a
contract

— A subcontractor upon whom the prime contractor is “unusually
reliant”

- All aspects of the relationship between the prime and
subcontractor are considered, including:
— The terms of the proposal (contract management, technical
responsibilities, percentage of subcontracted work)

— Agreements between the prime and subcontractor (such as bonding
assistance or the teaming agreement)

— Whether the subcontractor is the incumbent contractor and is :
ineligible to submit a proposal because it exceeds the applicable size
standard

KAU F M A N "/; CA N O I_ES kaufCAN.com

attorneys at law



EXCEPHONSHTORATHIIANGEN

« Alaska Native Corporations (ANCs), Native Hawaiian
Organizations (NHOs), Community Development Corporations
(CDCs) have specific exceptions (13 CFR 121.103(b))

 Under specific circumstances where two or more small
businesses enter into a joint venture and the procurement meets
certain size standards (13 CFR 121.103(h)(3))

— (more on WOSB-specific joint ventures to come)

« Where an 8(a) concern and another concern joint venture (under
13 CFR 124.513(b)(1))

« Where two firms have been approved as a Mentor and Protége
under 13 CFR 124.520

— NOTE: Although Authorized under the Small Business Jobs Act of
2010, there has been no WOSB Mentor Protégé Program implemented
yet

KAUFMAN &CANOLES

kaufCAN.com
attorneys at law



REJUINEMENISHOIRI OINRVENTULES

« A WOSB/EDWOSB may submit an offer as a joint venture
with another small business if the following requirements
are met:

— Size: Combined annual receipts or employees of joint venture
must meet NAICS code assigned to contract*

— EDWOSB/WOSB must be managing venturer

— EDWOSB/WOSB employee must be project manager
responsible for performance of the contract

— EDWOSB/WOSB must receive at least 51% of net profits
— The joint venture agreement must be in writing
— Joint venture must meet subcontracting limitations

Note: Joint venture agreement does not have to be approved by SBA

*Unless exception in 13 C.F.R. 8121.103(h)(3) applies.
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RecentiEhangetorointVentune RuUles

* Under the general provisions governing Joint Ventures (13
C.F.R. 121.103(h)), unless one of the previous exceptions
applies, Joint Venturers are considered affiliates of each other
for the particular procurement for which they joint venture ONLY.

« However, under the new so called “3 in 2” Rule, two firms can
three (3) contract awards within two (2) years.

— The 2 years begins at the date of award of the first contract

— The Joint Venture can actually be awarded more than 3 contracts
so long as the 4" (or subsequent) offer occurred during the 2-year
period and the offer was made before the 3" contract was awarded

« Affiliation: Important consequence for Affiliation — if you violate
this rule, the Joint Venturers will be deemed to be generally

“affiliated” for ALL procurements
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IIGPICS

 Eligibility Protests (WOSB and EDWOSB)

 Size Protests

« Deadlines, SBA, and SBA Office of Hearings
and Appeals (OHA)
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EIGIRINNARIOIESTS

- The WOSB Rule provides that an “interested party” may
protest the WOSB or EDWOSB status of the presumptive
offeror on a contract set aside for WOSB or EDWOSBSs

* An “Interested Party” is defined as:

— (1) A concern that submits an offer for a specific WOSB or
EDWOSB requirement;

— (2) the contracting activity’s contracting officer; or
— (3) SBA

« Any other party that wishes to challenge another firm’s
eligibility must submit the information to the contracting
officer in an effort to persuade him or her to initiate a
protest
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SizeProtests

A protest based on the claim that the firm is NOT a small business
constitutes a size status protest and must be filed and prosecuted
under Part 121 of the SBA Regulations (13 CFR 121)

 The following entities may file a size protest in connection with a
particular procurement:
— 1) any offeror who the CO has not eliminated
— 2)the CO
— 3) The SBA Government Contracting Area Director
— 4) Other “interested parties”

» Large businesses if only one concern submitted an offer for the
procurement

A concern found to be “other than small” in connection with the
procurement is NOT an interested party UNLESS there is only one
remaining offeror after the concern is found to be other than small
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Deadlines = ProtestPreoGCEeSs

 If you want to protest BOTH the STATUS and SIZE of a concern, then
you have to file two (2) separate protests

« In BOTH cases (i.e., both eligibility and size protests), the protests
must be in writing, must be specific, and filed NO LATER THAN FIVE
(5) BUSINESS DAYS AFTER NOTICE OF THE INTENT TO AWARD

 Any Protest received by the CO must be forwarded to SBA. Upon
receipt of the protest, SBA will decide whether to process the protest
or dismiss it. A protest may be dismissed if it is found to be:

— 1) Premature

— 2) Untimely

— 3) Nonspecific, or

— 4) Based on non-protestable allegations

« However, SBA MAY consider the allegations in a dismissed protest in
determining whether to conduct an examination of the protested
concern
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DEAGIINES = RIOIESTRIOCESSHCONI:

« The protested concern will be notified of any protest that is not
dismissed by SBA within five (5) business days and will be
required to submit relevant documentation (including SBA Form
355) to respond to the protest and verify its eligibility for award.
This response is due in three (3) business days, but an extension
can be requested

* In general, the protest is to be decided within 15 business days
after it is received. However, this can be (and often is) extended

« If the SBA determines that the protested concern is NOT a WOSB
EDWOSB, the contracting officer may not award the contract to
that firm. If the contract was awarded prior to SBA’s
determination that the firm is not eligible, then the contracting
officer must terminate the award, unless the agency has made a
written determination of an immediate need to award the contract
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DEAGIINES = RIOIESTRIOCESSHCONI:

« |If SBA sustains the protest, it will require the concern to
remove its EDWOSB and WOSB designation on both the
CCR and ORCA. Concerns that falsely self-certify or
otherwise misrepresent their status as an EDWOSB or a
WOSB are subject to suspension and debarment as well as
penalties under administrative regulations and civil and
criminal statutes, including the False Claims Act and the
Small Business Act.

- The SBA’s determination on a protest may be appealed to
the SBA’s Office of Hearing and Appeals in accordance
with 13 CFR 134.
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IIGPICS

 Mandatory Disclosure Rule (MDR)
 Code of Ethics

* Organizational Conflicts of Interest
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VIR G alOVADISCIOSUREIRUIE

 Under the Mandatory Disclosure Rule (MDR), all
Government contractors must disclose to the Government
certain potential violations of criminal and civil law (as well
as in)stances of significant overpayments). (Eff. Dec. 12,
2008

« Specifically, the MDR provides that:

— “[A] contractor may be suspended and/or debarred for
knowing failure by a principal to timely disclose to the
Government, in connection with the award,
performance, or closeout of a Government contract
performed by the contractor or a subcontract awarded
thereunder, credible evidence of a violation of Federal
criminal law involving fraud, conflict of interest, bribery,
or gratuity violations found in Title 18 of the United
States Code or a violation of the civil False Claims Act.”
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VIR G 2OYARISCIOSUE RUIENCONT:

* Importantly, “Knowing failure to timely disclose credible
evidence of any of the above violations remains a cause for
suspension and/or debarment until 3 years after final
payment on a contract.”

« Significant Issues with the MDR

— Conduct that must be Disclosed (Criminal, Civil, False Claims)
— What constitutes “Credible Evidence”
— Who is a “Principal”

— “Look Back” requirement and “timely” disclosure
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CONTACIORECOEEOIEMICS

* Although not mandatory for small
businesses, In 2007 the federal
government issued regulations requiring
federal contractors and subcontractors to
adopt and promote a written Code of
Business Ethics and Conduct
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CONTACIORECOE EOIENICST COn:

 To promote compliance with this code of business, contractors
should have an Employee Training Program and an internal
control system that is:

— Suitable to the size of the company and extent of its
iInvolvement in Government contracting.

« Contractors and subcontractors receiving awards of more
than $5,000,000 that have performance periods of 120
days or more, shall have a written code of ethics and
business conduct within 30 days after contract awards.
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CONTACIORECOEEOIEIRICS, CONnt:

« Additional purposes of the Code of
Business Ethics and Conduct:

— Facilitate timely discovery of improper conduct
In connection with Government contracting

— Ensure corrective measures are promptly
Instituted and carried out
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Onganizational EeoniICIIOIAINTENRESTS

« Organizational Conflicts of Interest (OCIs) usually
arise under one of the following circumstances:

— 1) The Contractor provides systems engineering
and technical direction

— 2) The Contractor prepares specifications or work
statements

— 3) The Contractor provides evaluation services

— 4) The Contractor obtains access to proprietary
Information
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OrganIzatonal EConHICIHOIRINTELESTSHCONL:

 The existence of an OCI| does not necessarily mean
the contract cannot be awarded to the firm with the
conflict. In fact, even if the OCI is significant, the CO

has a duty to attempt to resolve or mitigate the OCI
under FAR 9.504(e)

« Most important take away concepts from OCI:

— ldentify potential OCls as early as possible

— Take measures to mitigate OClIs
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